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-Since 1939, legal recognition of the publicXforum 
concept hafe been gradually extended th include the public scnools. 
This expansion of 'the- free speech right has been accompanied by a ' 
lovement of .similar intensity aimed at narrowing the scope of 
.regulatory action' that might, inhibit, First Amendment freedoms. ' 
Oltimately, recognition of th^ublic school afe a pujalic forum was 
coupled with the narrowed ^cope/oT allowable regulatory action. The 
result. has been a philosophical revolution in which the student 
press, once conceived as an educational tool fully controlled by ^ 
school authorities, is now seen as enjoying the' same '.freedom from \ 
regulation afforded any .other speech activity in a public forum. 
Bhile this philosophy has not been universally accepted as yet, it 
■ has. been i^ecognized by all levels, of federal courts and several state 
courts* The implication of these developments is that students who 
edit, produce, or distribute lj.terature on school, grounds ai^ subject 
to regulatory action that is consistent with First Amendment public 
for-um pelicy as defined by time, place, and manner of distribution ' 
restrictions. Additionally', material shown to have caused substantial 
intecferende with educational processes i's not prote'cted. Censorship 
tased on content alone, however, is' no longer seen as being 
compatible with the functiona^of tlie student press. (Author/Ft) 
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fORiM THEORY IN .THE EDUCATIONAL* SETTING : 
FROM THE SCHOOLHOUSi: GATE TO THE STUDENT PRES« 



Nearly ftrty years ago, the Supreme Court deciaedi jihe case of Hague v. 
^} allpwlng/a labor organizatW^e.^rlght to hold org&nizatlonal meetings 
In pubUobuUdlngs and parks, and reaffirming the historical belief that the 
publ^ic has a? right to use "public places" for the purposes of speech and . 



assembly. Siince that decision, the scope ©f regulations ^ limit ihg sucfi use 
has been natrowly def ined.^ ' To .date, the Court has provided (three bas^c 
guidelines ^or- the regulation of free speech activities in public places: * 
1) regulation may be considered only when the -manner of expression is basi- 
cally incompatible with the normal act^vi^ of a jiarticular place at a pir- 

ticular tW, 2) if regulation is instituted, only time, place and manner 

■* '4- ••■ * ' '' ■/■- ^' 

restcictibns may be enforced, 3) if time,, place and manner res trie tion^ are 



enforced, 
use of th4 



instance, 



aside the 



they must provide for fair acconmodatioa 
given place. 



persons desiring the 



Concomitant With the development of thfese regulatory guidelines, the 
scope of the t^ "public place"- itself ha/ undergone important changes. For 

in Brovqyfv, Lduisiana^ "publ iff d lace" extended to include pub- 
l^ly owned pro^rty which had ncgf" >?ffen traditionally dedicated', ds hfd streets 



and.^parks^ to^the exercise of fi^^t amendment rights." ' There, the Court set 



,(3f)nvictions of fi^ve BIa<!ks who had peacefully protested a rfegional 

/ ' ' //'• . ■ . ■? 

ar/'i 



public library's segregation/policy by merely standing/and sitting in the 



library. This decision cl/arly expanded °the;^ubllc fb;clm» right, ise., having 
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first amendnent protection to express a pbit(^^\ik^^ public 9|.ace 
Intended, ^t least In part, for that purpose. However, the degree* of ex- 

panslon was still In que&tlon. / ^ ' ■ 

. * , -" '^ ^ ^ ^ • 

« By 1969, one author robserved, ''It woiild seem cle|ir that the^ public 



forum\rlg^jt extends to Streets and parks, 'subways; in^s's transp«rtatlxih 1, 



terminals, mass entertainment areas, ^ school' biilldlnjg^ ^nd grounds, and grounds 

of general governmental buildings. Ia!^tih^ear, the Coutt dramajtlcally . 

broadened the scope of public forum dlscussl6ns ai* left nc doubt, that public 

schools we Jredncl tided/ In Tj.nker v. Pes Moines Independent Community School 

District , a dahdmark ruling concerning students' free speech rights, elemen- 

/t;ary and high school ^udents had been"* suspen^d for wearing black armbands to 

^school as a protest against United States pollcyXln Vietnam. "The jCoiirt observe 

that students and teachters to not "shed their constitutional rights tb freedom 

of speech or expression at ^jthe schoolhouse *gate."^° . The Court statedlthat 

students ijiay; exercise these rights as l^ong aTVdch, expression does, not* 

"materially and substantially "Interfere with the-^ reijuirements .of appropriate 

discipline in the operation of the school (oi^plllde) with the rights of 

Others. "^1 ^ . * 

V . / >^ ' /■■ " ' ■ • 

In public high schools'' and collegia, then, if students may freely 

^ / - ■ - '; 

exercise t;heir first amendment, freedom/of expressloa, and if schools havje been 

identlfiecj as public placesVi^aa stuctent publications, which are Important 
.conduits o^f stud^iit >Mpression, be / brought under the umbrella of these pro- 
tections? That ia, cah^he/p^ubl^ fprum approach be applied to sftudent. pub- 
lications in public SCl^iftlB - 
^censorship sln^ilar t 



th)tis giving students p^^tection against adminls- 
that enjoyed by a speaker in a pul^lic park? - 



That protection la not n9W widespread. Leaflets, magazines, newspapers. 

and othe^ student-published and. studeQt-dlstributed materials ptrculated' orf 

public school grounds have frequently met with considerable opposition from 

administrators . Whether or not the publications have been products of school-'. 

. ■■ •■ . . ■ ■ . , . - • 

sponsored classes or activities, and whether "or not the publications were 

. ■ . ■ " ■ \ ■ - , ■ ' ' ' ■'■ ■ 

loltlated-at the high schodl or ^college level, opposition has generally occurred 

When mcBibers of the. student press exceeded any of the numerous written and 

.\ : '• . ;:. ■ ■ • •• - ' ■ ■) 

unwritten guidelines which school officials believed to be the limits of ^ 

acceptability. Most i such casies, have Involved the appllcablUty of thfe fltst 
amendment to sjtudertt j^ublications . . . ' ' " 

Ba^ ori the linker declsidn, state and lower federal courts have. » 
attempiired to clarify the > first amendment rights of students. In doing so, 
tplkM have auppdrted the concept of the- educational public forum land the Idea 
Chat students have a right to freedom of expiresslon which operates ^iAhin the 
boundaries o^ the educationail situation. Coupled with the holdings of Brown 
ahd Tinker, numerous decisions of the lower courts provide support for the 
'conclusions that th6 public^ forum concept is appllpable to the publlc^>chool ' 
situation, and that the stTudent press enjoys the full pxroteetlon of the fl,rst 
amendment . / . ^ 

As noted, the prpcess leading to tljgse considerations has. been evo- 
I'utlgnary in nature^ One part of this process was the recognition of public • , 
schools as public places ,^ pother was the eventual recognition of public schoojs 
as public^. forums and aViThlrd was the weakening of tl^e notion that students, 
lost their coirstltutlonal iflghts wKfen entering schodl. In order to fully 
appreciate how public forum theory might f(e applied to studen.t publications, 
it 1{| helpful to examine each «f these points. 



' Public ^Schools as Public Places • . ' > 

■ M» , ^ ■ ■ ' • ■ 

Togetlier with publicly owrjed •streets arid park^ schools have long enjoyed 
t^th^. 8^tufl:of ''publlp^^ history. T^own meetings and other 

coMiunfty iisVemblles have> twditlofially b^en held iri the schoolhouse. and as ' 
' scholar. Thomas I, Emerson has noted, "CT)he practice of making 

ayailabl^ public schools . . . to .various groups, for meetings or other iwt^ivities 
is wi<le8prkad. bbth by statute and V custom."^^ The legal status of schools ' 

' f " * ■ ' ■ ^ \ ■ V 

as public places dates.back to nineteenth century court rul ings • tha t ^he legal 
requirement to post public notices in. public places was satisfied wheri the 
notices were posted at a schoolhouse.'^^ More recently,' courts have held that 
public school buildings are by their verj nature publi^ buildings^^ ^nd have 
• stressed^ that university campuses are public places which may be used for pur- 
'poses of assembly, comnuni eating thoughts between citizens and" discussing 
public questions. * 

, Beyond the recognition of school buildings and grounds as public places, 
- ■ ' • 1 ■ " ' ■ ' 

the Supreme Court has recognized that persons enjoy constitutional rights on or 
■ '■■). ' ■ . • r 

,^ near School premises. For example, the Court in Tinker affirmed ^he essence of N 

, a district court's earlier oiSTinion that school "is a public place'and its 

dedication to specific uses' does not imply that constitutional rights of persons 

4 ' ' . ■ 

. entitled to be there .are to be gauged as if the premises were purely pril^ate 
16 ^ * ■ • 

property." ' Thip affirmation of ^he value of personal intercomnunifcation among- 

> students has helped to establish a perception of school -as something more than. 

a pJrice where persons are sequeeterted to become involved solely in structured ' 

learning situations'. , / 

In Hgaly v. James. a case involving official university recognitioii *■ 
of an unchartered 8£udej>t gr6up, the Court n^ognized that the rights Of - " 



assocl^trion were as valid on. can^ua as they wer^ tn the coa«unlty. . The is^te. 
arose vhen the college president denied offlcUl" recognition, to the local . ' 
chapter of Students for a Democratic Society because he found the group's " 
philosophy antithetical to the school's policies. . Den^lal of recognition 
included; not j;iowing the group to use the campus bulletin boar((and the school 
newspaperv Observing th^t such denial infringed upon the group's asaOt7atlonal 
rights, the Court plac^ on the coUege ^ heavy burden of proof that thLrganl 
. zatlpn. would Indeed dli^upt the campps'. The Court's recognition of th^ value 
of connunlcatl^n wltOim and among student groups enhanced the perception of ' 
schools as public place^. ' 

In another case decided that same. year, 1972, the Court ruled that, • \/ 
citizens exercising 'their First 'Amendment rights to free expression near school 
property enjoyed equal protectlon^^^^^ In Police Department v 

'Mo8l^,18 a Chicago city ordinance •dl^rip.lnated between labor picketing and 
other types, of picketing which might occur'wlthin 150 feet 6f primary and' 
secondary school fcuildings in the city. The Court could find no appropriate' 
governmental interest which j^as suitably furthered by the ordinance's dif. 
ferential/treatment^ and thus the anti-discriminatlon picketing which had'. 
occurre4^outside of a high ^cTiotfl was deemed to be. constitutionally protected.' " 
This decision affirmed that public schools are not" subject io special' protective 
actions which might diminish their usefulness as publig forums • ^ 
"A year later,Mn Papish- v. Bo ard of Curators of the Univemlty nf 
Missouri . the Qourt strengtjiLd student press rights and promoted the view 
t^at schools are not priyate enclaves Which-may .easily be differentiated from • 
other public places: The case concerned a-graduate student who was suspended 

r / - 



ror ner on-campus distribution of newspapers featuring language and drawings 

' . ■ • , ■ ■ .. — 

• wl^^ch/ according to university administrators, violated certain "conventions ■ 
of decency. ^ l;he Court ^ the studeat's suspension because '\:he First 

Amendment leaves, no room for the- operation of a dual standard in the academic ' 
' connun'ity with respect.to the content of speech. "^^ Specifically^' this holding 
M . meant that the distribution of student newspapers at state institutions was 
subject to^the samq first amendment protections afforded the distribution of 

papers in other public places. 

* ' ' ' • •> * 

. Most recently, the Court applied to ,t]ie high school situation the 
: procedural safeguards guaran't'teed: to citizens by thfe due process clause of the 
fourteenth amendment. ^ In goss v. Lobez .^^ students had joined a class actidn 
suit which challenged an Ohio statute allowing suspension by school author it ifes 
J for up to ten days without notice or hearing. In f inding- for^he students, the 
Court considered the "property" and "liberty" interests which wprelaffected by 
suspension, and confirmed onde again th^t the school situation was not one irf 
which citizens could be excluded f rem. c,onstitutibn.ai protections they would 
. normally receive in dther^situations . * ' ( 

* J ^" ^ span of six years, then, the Supreme Court took great strides / 

■ ■ ' ' • / 

in extending constitutional protections to students and others in their ' /'.. 

dealings with school authorities or in their contacts with school-controlled 

, property. The«e decisions have brought public schools into focus as being ' ' 

the public places which they actually are. 
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Public Schools as Public FoxfUms 

■ " 3 1 

The conclusion that pub J^ic schools are public places wherein persons 
possess lonstitutllonal' rights necessarily leads to the question, of whether or_ 



' ■ s„ ■'■ .... 



not schools are also pqhlVc fj^uffil^^'s^^^^ 
/ , nounced. legal scholars' ^g^/?;8iye|ii^^ 
^ aa public forums. 2? A,f;{|ingik,^^^ 

thought:^,f as a publicx^/f^rdmv^o^^^^^^^ tkat :t^i^^ mair-ciioo^ 

to extend the^ forum prlvll^jg^^^^ i^^^^ tl|i^ school may ^lect 1;?;— 

esrabllsh additional vf^ruift^l^ J^^^ us^ of ih^ ' 

public addtess system forpt^a-^ student ' 

newspaper) .. However, i ifi^iall^ ihatatic t^hjese;' 
^forums only in accordance witli i<ons|ituti^ " ' " . 

one sense, the chapaittei^^ 
•to an earlier notion about th^/basic^ furictiok 'of schools in general -^Over ' ' 
^ the course of three decades, the Supreme Court repeatedly pcogn\2ejl'thaf, schools 
are the e^ining grounds of 'tomorrdi,,? s citizens , and as such show 1 d? guarantee ' 
constitutioiial freedoms 'in the educatipnal •fconmunlty and Encourage th^ free " .. . 
exchange of ideas. In 1943. f6r"example, the Court in West Virginia State 
Boaard of Education v. ftarnette' referring to the role of boards of edufcation. - 
'Stated. "That they are educating the young' for citizenship is reason for? - 
..scrupulous protection of Constitutional freedoms of the iftdividual if we are 
not to strangle the free mind ^t its source ^nd te^ch youth to discount .important' 
principles of our government as mere platitudes. "^^ Applying the -same philos- 
ophy to universities Un 1957. the Court in Sw^ezy y.. New Hampshtre noted', "The ' 
esuehtiality of freedom in the community of American universities ia almost 
self-evident. . Teachers and students must always remain free to inquire., to 
atudy and,tx) evaluate, to gain new matuJity and understanding;; otherwise our 
civUtzatipn- will stagnate and die."^^ Thi-s' sentiment was reiterated by the 
Court ten years later ia Keytsbian v. Board of Re f^^ntt*.' " 
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■■/■■^in the Tifth. S.ve.t^,^^ 

^ in- relation, t.;;opll.ge.8lt„^ 
. Circuits, c<^t;|aye^ at bpth higih school an<^ y,liip^ 

■levels':.'^®"." : ■. -J':^ ' ' -'^ U i/^^^^ 

. finds support .in '^he: pc^^l^^^^^ - ^ 

guarrf of intelUciu^ thou8h;^^:ch;rge^ : 
different* ideas. S^ral Ibw^f courts, in keeplng^lth this belief . have 
llefen^^^^ fre^ speech ^ctivifi^s in' or near schools on the' grounds that it> la - 
^ not a Judicial function ttf distinguish a»ip«l^ issues, or to select for'const'i- ' " 

tutional pratection only thos^ i^kues feLt to be of sufficient social importance ' 
or those whiph do not offend the^^sen^ibilities" of the cpnnunlty at large.^l At 
the Supreme -court l^el. >n identical belief wa6 voiced ^ in Parish. There the. 
Court a^rmed that "the mer^dissemination of ideas.-ho- matter how offensive ' ^ 
to good tarte-bn a state university campus may not be shut off-in the name 
alone; of 'cpriventlons of - decency . j - ' ^ 
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' / ' be^onaidered pubiic- drums' dtimes f tbtf two Jraaes ihvoivtir^llege: ' ' 



.■J.'r.Tj-.' 



■ V ^v-'^— ; ^^//^x ' ' — ■'***i^**'r^'' -, .'camp 



Kchaitge Of ldea& 

- ; 

- Of future Citizens/ that the academic con«iunlt|; Ji*^^^^e^ 
^development df >ociai thought .anH thai schools^ir^^a pii^ 

- exchange of ideas, ha^?e eomI?ined to ^uggest, that iHiblic ^^^^ 
accepted as public forums, for mahy years -^^^T^^^ 

: doctrine has irot^found universal acceptance in our. socHty ts^ distinctions . 
y hay^ been made betweiw ftud^nt commUhltier^^^^^^ These \ 

; distinctions have red:to the; i^Ju^es. of a ^ual 

•• conditional standard/ T^^ of these two stand^r^sllas -been ^ ' ^ 

ERfc • ■ . : : . > ■ . ' .ii.. — . 



; bi8ed.on theories oit .education . -, Aocotdinal td'^the' cht'ldhQod. theories , 'iy-^^- ' ''--'Wi ] 
■^x-'Cfefidren: #re^incbiiii)efe*it,i^^^ 

a "unity 6f iotere?t|iybet^en:\achool- 
V ■ . Corner can and do P^tect tHe" intfirests of the latter and 3). the ybimg have . 



/ .: 



not earned ceptain^ The educatlbhafl 'theories stated that . ' ly 'studeiit a 

obedience; t^o^j^di^P^ atf §duea ti<inffl impera tly^, 2> tud^rit j , . -^ ; ^ 

vr^^^^ ^"^^ conpattble with achool disciplinary .■reqViremehts , ahd 3) student ' ' ' 

The- ediica form or another, *ha^^ ' 

^ -in the educational, c9?nBah^^^^^^ this tiontinuing^ tradition, 

• the concept of free speech in ^ec^ndary schools and on college caiqjuses has 
; ,been npticeablyrft^rengthened bj^ recent judicial ruling. With^^^^i^ ■ '; 

/ : frequency, the Supreme Court-^and lower federal courts have proceeded to app»ly ■ ; ' 

V - 5° •^'^®-P"'?l^c 8chool^nvironmen,t those standards of coAi^^^ , 



have b^ii applied to stml^lar situakons occUrring^^ solpletry at;:- large;-'' 
'^f>f*«">f^l«Wp^ last'two dfc^des the Supreme Coij,rt has followed this 
r procedure cfi , at leas^ severi occasibns. .^During the jsame Jperiod of tlina, ten 



of the eleven feder'al circuits and district courts in all but- the Third and 
Eleventh Circuits have also followed ^ 

Of the analogies stressinj school "and comnu^^ en- " 

vironments, perhaps the most importauL w-ve been those in which the boundaries 
.of free speech regulation have been defined. One such boundary concerns the 
ppint at which authorities may interfere with free speech activity; the boundary 
is governed by the. doctrine of "clear and present , danger.""'' In ess^ce, the 
Supreme Court has held that when free speech "activity cremates a clear and 
present dagger that will bring about substantive evils which a legislative 
body has a right^ to prevent, government may interfere with such activity. The 
idea of "substantive evils" has more recently been characterized as "imninent 

' r ' » 

lawless action" when applied to society in general. ^° When applied to the 
school environment,, it is referred to as. "material and substantial disruption. "^^ 

In establishing the roots of this analogy', the Court in Tinker drew 
heavily from two opinions of the Court of .Appeals for the Fifth Circuit. The 
opinions carefully defined the "material and substantial disruption" standard 
and applied it in two nearly identical situa.tions. In one case, the Fifth 
Circuit rule'd in' favor of intervention on the part of school authorities;^^ 
in the second caqe; the opposite conclusion was reached. The important 
element in each case was the amount of disruption caused by the free speech 
activity Ln question (distributing "freedom" but t^s to Blacks Ln Southern 
high schools). In Tinker, the Supreme Court accepted and applied in toto 
the rajiiohale developed by the' Fifth Circuit . 

I'^A/ter 1969, lower courts continued to apply the Tinker atandatd lo t.ig;h 
achool and college cases In which freedom of expression was at Issue. Scovllle ^ 
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V, Joltet Township High Scho<^ District 204 ^^ at the high 'school lev6l, and , 
• V- Disciplin e Comnlttee of East Tennessee State Unlversltv^ ^ at the 

college leve^l, serve as examples., In Scovirfe . several student's were expelled 
for distributing feaf lets critical - • ». -v ...T schodl "authorities . . 

i * 

In reversing. the lower court, which had applied the clear and, present danger 
test to determine that the distribution constituted a direct and substantial 
threat to the effective operation of the high school, the Seventh Circuit noted 
that the students'" conduct had , not resulted In any conmo'tlon or disruption of ' • 
classes. Further, the court, of -appeals demanded a showing of reasonable fore- 
cast of a substantial disruption of school activity before school officials 
might act. ■ ■ . / / ' * . ' 

In Norton, the Sixth Circuit ruled that the suspension of^ollege stu- 
d^nts, after they had distributed/literature calculated tff cause a disturbance 
and disruption of school activitlea, was defensible on grounds that school 
atithorl ties, had correctly applied the clear and present dangdr test.- As demon- 
^strated by the Norton case, the clear and present danger doctrine has not always 
favored the unfettered expression of free speech by students.- However; It ha^s 
at least provided some reasonable guidelines for applying ja. societal standard 
to the school envlrirtiinent 

Another- Important gropp of cases in which courts have applj^ed identical 
standards ef law to both community and achuol apttings ia that in which the . 
requirements of due process have been invoked as a defense. In the achool 
context, these cases have primarily dealt with situations Involving either 
1) adequate notice and opportunity tot hearing prior to disciplinary ac^u 
on the part of school authorities, or I) Implementation ot adequate procedural k ^ 
safeguards in any school sysj^m allowiufi tot pilot ^cctrai..c Whll« ^owet S 

\ 
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courts- have cecdgnized stadents/ Idue process rights in many instances, the 
Supreme Courf^didl not explicitly rule on this Issue until it decided Gdss v, 
Lo£ez^^ in 1975. The Court held that because the students-had a legitimate 



claim to a pQblic education, a- ^-iministrative action which interfered with 

this right was su'Sject tr • \ '«^inimal requirements of due process. 

The Court also held tkat cual situation, the fourteenth amendment 

required some form of notice and. hearing prior to suspension. The Court fol- 

lowed the Goss^ precedent recently in uphofding the expulsion of a medical student 

. from a public university xhe Court;, ruled that due proces^ had be'e|i afforded 

. by the schopl in giving ample notice of being on probation, administering a 

comptetency examination and allowin^a hearing in the matter.., ^ • 

The use of the due process clause to temper systems of prior restraint 

has been underscored by a series of appeals court decisiorr^s in the Fourth 

Circuit. Essentially, that circuit has consistently stated th6 heed fok 

^ specificity whenever school rules. include ik system of prior r^jsti'aint. For 

51 . ^ 

^xan?)le, in Nitzberg v. Parks . the' court Rejected school of ficial« ' l^ilth , 

- ^. > 

attempt to rcfvise school fules permitting'administrative review of student. ; 

publications before distribution; The decision was reached on grounds that • 

the rules were stiU lacking ii) procedural apect^tcJjty^ Additionally , the 

court decided against the newly'-worded rules because it found them inconsistent 

with the Tinker standard in th^t they failed to adequately describe what con- . 

stituted -"substantial and material interference" with school activities. 

Before Goss, courts deciding col lege- level cases had also been invokAUfi 

the due process requirements to defend student prejss Interests For instance 

4 



a 



federal district court in Antonelll v, Hanmond ruled that a procedur 
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-requiring faculty /administrative review of material before publication, it ' 
not accompanied by ,a/lequte procedural safegua'rds, was unconstitutional. Its 
opinion was based on the conclusion, reached by the Supreme Court>Vn Freedman v. 
Marjrland. wherein^ tlii concept of adequate procediftal safegua'rds was^ppliJdV 
to a similar si ♦'..-re . >• • :oiBnunity at la-c 

The r . a^.^c^dLiou has also v.-:. -6...„ed b> chr Supreme Court 

and by lower courts. as applying equally to conmunity and educational situations. 
Specifically, the Supreme Court in Sheltori v. Tucker^ ^ an/' Healy v. j^s^ ^ " 
declared that this right .was retained, respectively, by 'teachers and students. 
In Shelton. the iVsup was one of requiring teachers to list the. organizations 
to Which they belonged or regularly contributed; In ffekly .the fssue cdnqetned 
a university's right to deny official recognition to a campus group on grounds 
of ideological differences between the organization's purpose and -sta^^coUege 
policy. In both cases, the (jburt upheld the view that the right of association 
vaB not forfeited by virtue of the environment in which it was exerciaed. 

. The lower federal courts have generally agreed with this interpretation. 
For example, in the mbre recent cases involving university recognition of ' ' 
homosexual- groups, the' courts in each instance have ruled" that such groups may 
not, be treated differently from other campus organizations.^^ At the high , 
school level..- the ijBaue of association seems to have arisen only in the. Tenth ' 
Circuit when School officials faiUd to co^tinuq the teaching extract of a 
teacher who^^d served as temporary adviser to an> underground newspaper/ The 
court ruled that this was an inadequate ftasis for denying contract renewal. 

Another constitutional concept which the courts have applied equally to 
conmunity and school environments is that only regulations concerning time. 



. place and.manner of distribution may be ^se^ to restrict free speech. activities, 

atCd conversely that regulation based, upon content is not acceptable. In " . 

58 ^. , ■ . ' • ^ 

Pa£i8h, the leading case in this. area , a college student hai^ been expelled not 

for violation of pfop^ distribution regulation^, buty*-atj»«-ei^e-basiv8 of^- 

content tha* off ended^ university administrators.. The Court found this im- 

T « 

permissible. To date, th- . "rcuits have applied thi-^ concept at the colle/e 
level and one circuit has jone so at the high school level. / / 
The final area in which both the Supreme Court and the lower' coi^^^s 
have-appl^ societal standards to the educational doomunity is that of equal 
protection under £he law. In 1972, the Supreme Court decidfed two cases dealing 
with picketiill ordinances which. conditionally proscribed such activity near 
^schdol premises. ^° In both case?, the Court ruled that under the equal pro- 
tection clause, the content of a picket sign may riot be used to denjf a person's 
right of expression. Of the few equal protection cases which have beea decided 
by lower jcourts, most result.pd frojn the imposition of "speaker bans" at the 
high school and college levels. ^^Uin the lower courts, as in the Supreme 
Court, these cases appear to be decided upon grounds of both equH protection 
and content regulation. The only reported high school case which was decided 
solely on ^ual protection grounds involved a student's right to solicit 
advertisements and donations for an unofficial high school publication. 
The court held that where denial of a student's activity request to solicit funds 
for this purpose acts to prohibit publication of a student newspapei:; auch denial 
constitutes a violation of' equal protection. 

Irin addition to the ar^as in which courts at all redetal level a have 
applied societal standards to «<Juc«tlonal conmunities, there are several aroaa 
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in ^ich only tl(e 'j.ower courts have acted. In terms' of number of cases the 
most^prominent/is the courts' application of vagueness and overbreadth standards 
to.administrdt/ive derisions abou't on-campus picketing*" distribution of liter- 
ature, spea/cer ban^^ and connercial 'solfcitati^n.^V' ' ' ^ 

Another area 'in which oi^l^ Ibwer courts have acted concerns th? appU- 
edition of lii,ei laws to the studeht press. Without exception, the courtrs have 
viewed student publications as no more 6r less susceptible to charges of libel 
^ than are private publications. / ; ' 

J- ■ " ■ * ' ' ' 

Perhaps the most unsettled area is the equaraccess/editorial discretion^," 

problem. reason for the -aiscrepancjrTii holdings may be that, this area is 

68 * * 

Just as uniettl;ed in society at large. , The questlon-has arisen once at the 

, high schoo /'le^, j^hree times at the college level and once in a non-school - 

case involving a state-supported publication. ,At the high school level, a 

itrict court ruled. that student newspapers which serve as public 



federal'/dlTii 



in cases c( 



forums canriot refuse to a^'ccept political advertising. At the 'college level. 



icertiing studen^, newspapers,. the results have been mixed. In Lee v. 
Boatd of Re|^ents, the Seventh Circuit heAd that a campus paper which ^ccepts 
' conmercial advertisements must also accept editorial a<Jyertisements. In 
Mississippi Icav Allianc e v. Goudelock 7^ however, ^e Fifth Circuit ruled tha^ 



the editor o 
selecting ad 



)f the campus newspaper may exercise editorial discretion in * 

djertising for the publication. Public forum theory suggests that 

where school publications serve in chat capac^^ty, ^student editors may exercise 

>^Qditorlal dis|iretion only over' news and other informational coptent noCof^ & 

•revenue -produc^ing nature. The- decis.iona in Avlns v/ Rutger^ ^ and Radlc«£ ' 
^ - 73 . ' . 

Lawyers Caucus) v. Pool are consistent with this philosophy. In Avios. the 
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•court held that'student editors .poiif.d reject .submissiolis to a state-supported 
law journalf while in Radical Lawyers: the holding was that editors" of a state 
supported law journal could riot exerci^^ editorial discretion in choosing ad- 
''vertisemen4^ for the publicatioo. Public^orl 'theory suggests*" that the \. 
Mississippi Gay Alliance decision" is an anomaly.. Additional .uppnr' 
position is . . . 1 by Justi,". Goidgerg's, strong dissenting opinion in 'tLt " ' 
case. He convincingly demonstrates, that because there exists a right of 
a^cesi to .public forums (such as school newspapers) , editorial control may.not 
be esttehded to advertisements or "^nnouftcements" from individuals outside the 
newspflfper stafi^ These guidelines allow the reconciliation of the riglk of 
access and the right to edit. 

While several other areas exist in which societal standards have been ; 
applied to school Settings, /the small number-of cases involved in eac> area 
serves only to demonstrate arid confirm that the scope, of such application is 
broadening." However, one area which -deserves further discussion is that 
involving regulation of commercialism on campus. 

Three years before the Supreme Court took steps toward giving ^first 
amendn^ent protection^ to commercial speech in v'irgihia State Board of Pharmac^ 
V/ Virginia Citizens C onsumer Council . a federal district coi^tt in Nebraska ' 
ruled that if commfercial speech were allowed on the high school campus ax all. 
regulation must be even-handed. However, in 1977. another federal court in, 
Nebraska considered a similar question and took note of Virginia State Board 
The court held that there was no longer a first amendment exception tot com- 

loerclal, speech, and that total bans on comnercial literature w.ere not now 

'..,78. 
acceptable . 



In" the last decade, then, the- use of a dual legal standard for^scKool arid 
comnun^^y environments generally, has been rejected by the courts. In many ' 
Jurlsdictions^studen'ts are no longer less protected by state and fed^rat law«i 
than are persons in'' the-^^ommunity at largii Fm- lo^y r t » have made 

pouLi^f- «t«rem#uus about ..Students' cbnsti-tutional protection while in school, 
beginning with Jiistice Fortas,' strong language in Tinker.^' In Dickey v. 
Alabama^/ a federal cotirt said/o"A state cannot force a college lituden^ to f or- 
felt his constitutionally protected right o| freedom of expression as a condition 
to his attending a state-supported institution. Ten years later in Gay Lib 
V,. Unlversitjt^ipf M^issouri . the* Eighth Circuit said, '"(T)he First^Apfendment 
must flourish as much in the academic setting ais anywhere else." ^ 

The Student Press as Public Forum 

Cases illustrating the fall of the doub).e standard include those 
vindicating editorial discretion only within certain boundaries and those 
upholding only time, place and manner regulations of free speech activity on 
.campus. These cases indicate that student publications have in themselves been 
considered public forums. Perhaps this point was made most forcefully by the 
Zucker court: 

Where a school newspaper is a forum for the dissemination of ideas, 
i.e., where a school paper appears to have , been an open forum to 
free expression of ideas in the news and editorial Columns as well 
as in letters to the editor, it is patently unfair in light of the 
free speech doctrine to close to the students the forum which they 
deem effective to present their views. 

As noted, other cases also stri^ss that student newspapers have specifically 
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been viewed as providing forums for the exchange of ideas. One court 
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recognized a schodl newspaper as being as much » f^nm 
public place "^^ 

ihoL student publications are int^ded to be public forums is given 
turther support through recognition by the c<?urts that "the cases involving 
student publications are quite similar to. and owe.much of their rational to.- . 
those cases which have b6en characterized as >en forun.' cases. Decisions, 
m which this rationale has been^applied to student newspapers affirm that once 
a forum for .expression is established, off icials. are limited in placing re- 
^-straints upon its use. As the First Circuit has noted regarding a school 
setting: 

It is well settled that once a forum is open f or Wpression of views 
regardless of how unusual the forum, under the mandate of the First ' 
Amendment and^qual protection clause, neither government nbr private 
br^prMsed^'^" between thorfe views whi^h may or may not 

Courts drawing the student publiqation-public forum analogy usuallyithen 
^ply first amendment gpar^ntees to student newspapers. For example, in the 
Gambino v. Fairfax Countv School Ho«rH 88 authorities, attempted to 
priphlbit the publication of a sex education article in the high school news- ' 
paper. The/^Sn^tK^ircuit upheld the lower court decision that a school paper, 
which is established as a public forum, is entitled to first amendment pro- 
tection. Of course, the principle that the first amendment fully applies to 
student newspapers was i^ecognized by the Supreme Court when it decid^ Parish 
in 1973. \ 

Thus there la a alfeuificant amovuvt u£ ayaliabie cvldeuce Lo supHoi-t Lhc 
conclusions that'. 1) student publications are now considered to be public £oru^«. 



•nd 2,yh..* forums have firat aBendment protection equal to that of tho^e more 
.^d^onal public forums, e.g., streets and parks. In the evolutionary process 
which has culminated in a new iSj^^ning for freedom of the student' press. '"'the 
• question of, whether studtnt eXp^^ssion is basically compatible, with normal 
educational activity :has been answered'in the affirmative.' \t\s because of 
thifi affirmation that courts have been pilling to protect student expression 
and extend the public forum right to student publications. ^ 

Conclusions ^ 

Since 1939, legal recognition of the public forui^ concept ^has , been ex- ^ 

» 

tended from the initial restrictions defined by public streets and parks to 
much broader boundaries which have dome to include the public^ school. This 
expansion has rapidly gained momentum in the last decade,/as indicated by the 
number of major Supreme Court decisions in this ifrea . The texpansion of the free 
speech right was acco^anied by a movement of similar intensity aimed at 
narrowing the scope of regulatory action which might inhibit first amendment 
freedoms , • ' / 

Ultimately, recognition of the public school as a public forum, was 
coupled with the narrowed scope of allowable regulatory action. The result 
has been a philosophical revolution in which the student press, once, conceived 
as an educational tool fully controlled by achool aythorities. is now seen as 
enjoying the sam^ freedom from regulation a£f«»rded any ocher speech activity 
in a ^blic for-uij.. WAU the philosophy has not yet been universally accepted. ' 
it has been reco,j«l«ed' by all levels of rederal courts and by several state 
cour^ts. 
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. The implication of these deyelppmerits Is that^students who, edit, produce 
or distribute' literature on schpol' grounds are subject tp regulatory action 
■aich fs consistent with first amendment; public forum policy as defined by 
time, place and manner rest^iction^^^ditionaliy, publications shown to have- " 
caused material ,nd substantial interference with educational processes are 
not protected. However, ,^ensorship based on content alone is no longer seen 
as being compatible with the functions of the student press. 

In light of public forum doctrine, prior test^aint may be applied to 
student publications only when authorities can make a reasonable forecast of 
material and substantial disruption of normal school activities. This means 
that those students availing themselves of thfe right to aflree press enjoy the 
same protection from interferenfce by administrators as. is enjoyed by others 
who exercise their right to free expression in other public- forums. " 

As discussed above, the right of access to a given student' publi<:atiori 
is limited by the degree to which the publication accepts' non-editorial content. 
When a publication does accept paid advertisements and/or announcements, public 
forum theory demands equal access for this type of content. Pubjic forqm tbeciy 
l^ecognizes the right/of complete-editorial discretion on the part of editors 
and publishers of that part of a publication which is purely editorial in 
nature. ■ 

m sum, th| „ore traditional idea of schools as protected enclaves has 
been replaced, by Judifcial directive. wiLh the concept of schools as an iuLa«..l 
part of societyMn which constitutional gu^ranLees must flourish unfettered 
The guarantee of freedom of th^ s4:udent press, vhich has been specifically 
recognized by the courts, flows directly from public forum theory ss applied 
to the educational environment. 
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